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Andrew P. Baxley, Interlocutory Attorney:

On Novenber 3, 2005, applicant filed separate notions
to conpel responses to its first set of interrogatories and
to test the sufficiency of opposer's responses to
applicant's first set of adm ssions. Although no brief in
response to either notion is of record, the Board w |l
deci de both of applicant's notions on the nerits. See
Trademark Rule 2.127(a).

The Board finds initially that applicant nade a good
faith effort, as required by Trademark Rules 2.120(e)(1) and
2.120(h)(1), to resolve the parties' discovery dispute prior
to seeking Board intervention.

Wth regard to applicant's interrogatories, under
Trademark Rule 2.120(d)(1), the total nunber of witten
interrogatories that a party may serve upon another party
pursuant to Fed. R CGv. P. 33 shall not exceed seventy-

five, counting subparts, over the course of an entire
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proceedi ng. See Trademark Rule 2.120(d)(1); TBMP Section
405.03(a) (2d ed. rev. 2004). In determ ning whether the
nunber of interrogatories served by one party on anot her
exceeds the limt of Rule 2.120(d)(1), the Board counts each
subpart within an interrogatory as a separate interrogatory,
regardl ess of whether the subpart is separately designated
(i.e., separately nunbered or lettered). If a propounding
party sets forth its interrogatories as seventy-five or
fewer separately designated questions (counting both
separately designated interrogatories and separately

desi gnat ed subparts), but the interrogatories actually
contain nore than seventy-five questions, the Board wll not
be bound by the propounding party's nunbering or designating
system Rather, the Board will |ook to the substance of the
interrogatories, and count each question as a separate
interrogatory. For exanple, if two or nore questions are
conbined in a single conpound interrogatory, and are not set
out as separate subparts, the Board will |look to the
substance of the interrogatory, and count each question as a
separate interrogatory. See Jan Bell Marketing, Inc. v.
Centenni al Jewelers, Inc., 19 USPQd 1636, 1637 (TTAB 1990);
Cal cagno, TIPS FROM THE TTAB: Discovery Practice Under
Trademark Rule 2.120(d)(1), 80 Trademark Rep. 285 (1990).

If an interrogatory begins with a broad introductory cl ause

("Describe fully the facts and circunstances surroundi ng



Opposition No. 91165596

applicant's first use of the mark XYZ, including:") followed
by several subparts ("Applicant's date of first use of the
mark on the goods listed in the application,” "Applicant's
date of first use of the mark on such goods in commerce,”
etc.), the Board will count the broad introductory cl ause
and each subpart as a separate interrogatory, whether or not
the subparts are separately designated. See TBMP Secti on
405.03(d) (2d ed. rev. 2004).

The Board notes that applicant's single interrogatory
consists of a broad introductory clause and four subparts
that seek responses with regard to any of applicant's
seventy-four requests for adm ssion to which opposer
responded with anything other than an unqualified adm ssion.
The Board notes in addition that opposer responded to forty-
four of applicant's seventy-four requests for adm ssion with
denials. As such, the Board finds that applicant has
exceeded its perm ssible nunber of interrogatories for this
pr oceedi ng.

In view thereof, applicant's notion to conpel is hereby
deni ed. (Opposer need not respond to applicant's first set
of interrogatories. Applicant nmay, however, serve revised
interrogatories that do not exceed the nunerical limt.

The Board turns next to applicant's notion to test the
sufficiency of opposer's responses to applicant's requests

for adm ssion nos. 1-8, 31-32, 36, 38, 40, 42, 44, and 46
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are inadequate. Under Fed. R Cv. P. 36(a), a party
respondi ng to requests for adm ssion need only admt or deny
the matters set forth in the requests for adm ssion, or
detail the reasons why the party can do neither. A notion
to test the sufficiency of responses to adm ssion requests
is solely a test of the I egal sufficiency of those
responses. See Fed R GCv. P. 36(a); Trademark Rule
2.120(h). Because requests for adm ssion are intended to
narrow the issues for trial through stipulation to certain
facts, the Board will not determne the veracity of such
responses until trial. See National Sem conductor Corp. v.
Rantron Int’|l Corp., 265 F.Supp.2d 71 (D.D.C. 2003).

Al t hough opposer included objections to applicant's
request for adm ssions nos. 1-8, 36, 38, 40, 42, 44, and 46,
opposer, in its responses, responded to these requests with
denials of the matters set forth therein. The Board finds
that these responses are legally sufficient.?

Al t hough opposer stated it that it |acked sufficient
information to respond to request for adm ssion nos. 31-32,
opposer, in its responses, also responded to these requests
with denials of the matters set forth therein. The

responses are legally sufficient.

! As such, opposer's objections to the requests for adm ssion at
issue in applicant's notion to test the sufficiency of opposer's
responses to applicant's requests for adnission are noot.
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In view thereof, applicant's notion to test the
sufficiency of opposer's responses to applicant's request
for adm ssion is hereby deni ed.

Proceedi ngs herein are resuned. The parties are
allowed until thirty days fromthe mailing date of this
order to serve responses to any outstanding witten

di scovery requests. Discovery and trial dates are reset as

fol | ows.

DISCOVERY PERIOD TO CLOSE: 3/24/06
Plaintiff's 30-day testimony period to close: 6/22/06
Defendant's 30-day testimony period to close: 8/21/06
Plaintiff's 15-day rebuttal testimony period to close: 10/5/06

In each instance, a copy of the transcript of testinony
together with copies of docunentary exhibits, must be served
on the adverse party within thirty days after conpletion of
the taking of testinony. Trademark Rule 2.125.

Briefs shall be filed in accordance with Trademark Rul e
2.128(a) and (b). An oral hearing will be set only upon

request filed as provided by Trademark Rule 2.1 29.



